I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHANI QUA SUBER, ) ClVIL ACTI ON
V. :

OFFI CER JOSEPH PETERSON, :
et al., : NO. 04-1896

MVEMORANDUM AND ORDER

McLaughlin, J. June 2, 2006
Thi s case invol ves cl ains by Shani qua Suber under 42
U S.C § 1983 for the use of excessive force, and under state |aw
for assault and battery. The clains arise out of Suber’s arrest
on Novenber 22, 2003. Suber originally nade cl ai ns agai nst
Police Oficers Joseph Peterson and Angel o Troil o! (collectively,
“the officers”) and the Borough of Norristown (“the Borough”),
but Troilo and the Borough were granted sunmary judgnent on al
cl ai s agai nst them
As the trial date approached in March of 2006, the
parties discussed settlement. On March 10, 2006, Suber’s
attorneys represented to the defendants’ attorney that Suber had
agreed to accept the defendants’ settlenment offer of $15, 000.
Suber now di sputes that she agreed to settle the case, or
aut hori zed her attorneys to do so.

The Court decides here the defendants’ notion for

! On the docket, Troilo is msspelled “Triolo,” and there
is no first nane for this officer. The Court takes the first
name and spelling fromthe Rel ease and Settl enent Agreenent.



enforcenent of the settlenent agreenent? and the plaintiff’s
attorneys’ notion for |leave to wthdraw as attorneys. The Court
will grant the defendants’ notion to enforce the settlenent, and

deny the plaintiff’s attorneys’ notion as noot.

Procedural History

Suber filed her conplaint against the officers and the
Borough on April 30, 2004. The conplaint included clains agai nst
the officers under § 1983 for the use of excessive force and
failure to provide tinely nedical attention, and under
Pennsyl vania state |law for assault and battery and negli gence.
The conplaint also included a claimfor respondeat superior
liability against the Borough. Al of the clains arose out of
i nci dents surroundi ng Suber’s arrest on Novenber 22, 2003.

On June 20, 2005, the defendants filed a notion for
summary judgnent. The notion was granted with respect to al
clains against Troilo and the Borough, and ot herw se deni ed, on
August 5, 2005. In addition, the plaintiff voluntarily w thdrew
her cl ainms of negligence and failure to provide tinely nedical
attention against the officers.

After several continuances, a final pretrial conference

2 Although no clains remain against two of the three
defendants, all three defendants nove to enforce the settlenent,
and the Rel ease and Settl enent Agreenent that they seek to
enforce calls for the release of clainms against all three
def endant s.



date of March 7, 2006, and a trial date of March 20, 2006, were
set. The final pretrial conference was held.

On March 16, 2006, the defendants filed their notion to
enforce the settlenent agreenent. On March 22, 2006, the
plaintiff's attorneys filed their notion for |eave to w thdraw as
attorneys. The Court held a hearing on these notions on March

24, 2006. Suber was present at the hearing.

1. Facts

A. Undi sput ed Facts

On Tuesday, March 7, 2006, the Court held a fina
pretrial conference (“FPT"). After the FPT, Suber spoke to her
attorneys, Amanda Yarusso and Bl ake Horwitz. Yarusso told Suber
that the Court had rul ed agai nst them on several notions in
limne at the FPT. Yarusso encouraged Suber to settle the case.
Suber said that she needed time to think about it. (Tr. of
3/24/06 Hg. (“Tr.”) at 10-11, 15).

Suber and Yarusso spoke several tines over the next few
days. On Friday, March 10, 2006, sone tine after 3:30 P.M, they
spoke again. Yarusso again encouraged Suber to settle. The rest
of their conversation is disputed, as described below (Tr. at
12, 17).

Late in the afternoon on March 10, 2006, Yarusso sent a

letter to Suber confirmng that she had agreed to settle the case



for $15,000, and call ed opposi ng counsel, Joseph Santarone, Jr.,
to conmuni cate Suber’s acceptance of the defendants’ settlenent
offer. On March 13, 2006, Santarone faxed a confirmng letter to
Yarusso. (Tr. at 4-5, 17).

Al so on March 13, Suber spoke to Yarusso again. Suber
expressed that she did not want to settle. Yarusso said that she
had al ready cal |l ed opposi ng counsel and agreed to the settlenent.

(Tr. at 12-13).

After receiving tel ephone calls from Suber, the Court
set up a tel ephone conference with the attorneys for March 14,
2006. On the call, Yarusso stated that she had had express
authority fromher client to accept the settlenent offer. (Tr.

at 5-6).

B. D sput ed Facts

Suber contends that she was frustrated because earlier
in the case, when she wanted to settle, her attorneys encouraged
her to go to trial. After the FPT, they pressured her to settle
when she wanted to go to trial. Suber states that during their
conversation on the afternoon of March 10, 2006, after Yarusso
encouraged her to settle the case, Yarusso stated that if she
wanted to proceed, she would need to find new counsel. She
states that she told Yarusso to “Go ahead and do what you want to

do.” She explains that she neant that her attorneys should



w thdraw if they wanted to do so. Suber states that she
eventual ly “hung up the phone, because [she] was upset.” (Tr. at
11-12).

Suber states that she tried to call the I aw office back
to clarify that she did not want to settle, but the phones at the
| aw of fi ce were broken and she could not get through until two
hours later. By the tinme she got through, her attorneys had |eft
the office. She left a nessage on Yarusso' s voicemail indicating
that she did not want to settle. (Tr. at 12).

Yarusso states that during their conversation on the
af ternoon of March 10, 2006, Suber agreed to settle the case for
$15, 000. Yarusso states that she asked Suber if she was sure,
and she said yes. Sone tine after that, Yarusso sent the
confirmation letter to Suber and contacted Santarone to inform
hi m of the acceptance of the settlenment offer. Yarusso states
t hat over the weekend, when she called the office to check her
nmessages, she received a nessage from Suber indicating that she
had changed her m nd and no | onger wanted to settle. (Tr. at 17,
19).

Yarusso states that it was only on Monday, after she
had recei ved Suber’s nessage indicating that she changed her m nd
and no | onger wanted to settle, that she told Suber that she
m ght have to find new counsel, because she was trying to back

out of an enforceable settlenent agreenent. (Tr. at 17-18).



I11. Analysis

The Court concludes that Suber expressly authorized her
attorneys to accept the defendants’ settlenment offer of $15, 000.
Therefore, the settlenment agreenent is enforceable, and the
plaintiff’'s attorneys’ notion is noot.

“An agreenment to settle a law suit, voluntarily entered
into, is binding upon the parties, whether or not nmade in the
presence of the court, and even in the absence of a witing.

Geen v. John H lLewis & Co., 436 F.2d 389, 390 (3d Gr. 1970).

There is a rebuttable presunption that a settlenent entered into

by an attorney was authorized by the client. Garabedi an v.

Al |l states Engineering Co., 811 F.2d 802, 803 (3d G r. 1987).

“IQnce the client has authorized the |awer to settle
a case, and the | awer has done so, the client may not
whi nsically renege on her prom se and refuse to uphold her end of

the bargain.” Anderson v. United States Postal Serv., 1998 U. S.

Dist. LEXIS 1735 at *3 (Feb. 19, 1998). “The [Geen] rule
applies to parties who agree to settle and change their m nd

before signing a witten settlenent agreenent.” Bailey v. Gty

of Phil adel phia, 2003 U.S. Dist. LEXIS 2195 at *6 (E.D. Pa. Feb.

13, 2003)(aff’'d, 90 Fed. App’x 434 (3d Cr. 2004)).
Generally, however, “an attorney has no authority to

settle his client’s case solely by virtue of his general power to



handl e the case. Instead, an attorney can only enter a binding
conprom se if the client has authorized himto do so.”

Gar abedi an, 811 F.2d 802 at 803 (citations omtted). “[A]ln
attorney has to have an express authority to settle a client’s

clains.” Covington v. Continental General Tire, Inc., 381 F.3d

216, 221 (3d Gr. 2004). In Covington, 381 F.3d at 220-21, the
United States Court of Appeals for the Third Crcuit expressly
hel d that apparent authority was not sufficient to render a

settl enment agreenent entered into by an agent enforceable, and
that express authority was required. The court squarely rejected
a Pennsyl vani a Superior Court case that had held otherwise. |1d.

(di scussi ng Hannington v. Trustees of the Univ. of Pennsylvani a,

809 A.2d 406 (Pa. Super. 2002)).

Wen the determ nation of whether an attorney was
authorized to enter into a settlenment agreenent on his client’s
behal f “hinges upon a factual issue and credibility
determ nations are involved, a hearing should be held to

determne entitlenent to relief.” Grabedian, 811 F.2d at 803.

The Court is faced with varying versions of the
conversations between Suber and Yarusso that took place on March
10 and 13, 2006. Because the substance of these conversations is
key to the determ nation of whether the settlenment agreenent is
enforceable, the Court held a hearing on March 24, 2006.

Under Yarusso's version of the facts, it is clear that



Suber expressly authorized Yarusso to settle the case. Once
Yarusso communi cated the settlenment offer to Santarone, the
settl ement agreenent becane enforceable, and Suber coul d not
renege on it. |If Suber did state on her nessage to Yarusso that
she had “changed her mnd,” that indicates that she had at one
poi nt expressly authorized Yarusso to accept the settl enent
offer. On the tel ephone call on March 14, 2006, Yarusso

descri bed this sequence of events. At the hearing on March 24,
2006, Yarusso offered a nore detailed version of the
conversations that occurred.

The Court will accept Yarusso's version of the events,
and finds that Suber expressly authorized Yarusso to settle the
case, and then changed her m nd, and called back. Although the
Court found that all of the parties involved testified credibly
at the hearing, the Court finds it illogical that Yarusso would
have comuni cated to Sant arone an acceptance that never occurred.
Yarusso’'s version of the events is detailed. She states that she
confirmed whet her Suber was sure that she wanted to settle, which
woul d have nade sense given that she knew that Suber had doubts.
Suber admts that she was in an agitated state, and that she
“hung up the phone, because [she] was upset.” (Tr. at 12). It
is difficult to understand why Suber woul d have call ed Yarusso
back after they had spoken, except to indicate that she had

changed her mnd. Gven the Court’s conclusion that Suber



expressly authorized Yarusso to accept the settlenent offer, the
settl ement agreenent becane enforceabl e when Yarusso communi cat ed
t he acceptance to Santarone.

The Court notes that even under Suber’s version of the
events, the settlenent agreenent appears to be enforceable.
Suber, know ng that Yarusso felt that she should settle the case,
told Yarusso to do what she wanted to do. 1In a sense, then, even
under her own version of the events that occurred, Suber
expressly authorized Yarusso to settle the case.

The Court recognizes that this case has been
enotionally draining for Suber. The Court hopes that she is able
to find sone closure and confort in its settlenent.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
SHANI QUA SUBER, : ClVIL ACTI ON
V. :

OFFI CER JOSEPH PETERSON, :
et al., : NO. 04-1896

ORDER

AND NOW this 2nd day of June, 2006, upon consideration
of the defendants’ Mdtion for Enforcenent of Settlenment Agreenent
(Docket No. 102), and the Plaintiff’s Mdtion for Leave to
Wt hdraw as Attorneys (Docket No. 105), IT IS HEREBY ORDERED
t hat :

1. The defendants’ notion is GRANTED. Settlenent of
the clains of the plaintiff, Shaniqua Suber, in the anmount of
fifteen thousand dollars ($15,000.00) is hereby confirmed. The
def endant shall send to Blake Horwitz the paynent of fifteen
t housand dol | ars ($15, 000. 00) nade payabl e to Shani qua Suber and
Bl ake Horwitz as her attorney within fourteen (14) days of the
date of this order. Upon receipt of this paynent, the
plaintiff’s attorney shall notify the Court, and this matter
shal |l be settled, discontinued and ended with prejudice in
accordance with the terns of the Release and Settl enment Agreenent
included in the Exhibit to the defendant’s notion.

2. The plaintiff’s attorneys’ notion is DENl ED AS



BY THE COURT:

[s/ Nary A. MLaughlin

MARY A. McLAUGHLI N, J.



